JUDICIAL BENCH CARD'

Document court actions AGE MILESTONES*
Document in the court order: 2 months Lifts head up 45 degrees
© Whether the infant is present at the hearing. Laughs

. . . Smiles spontaneousl
* ORif not present, address the reasons why the infant is not P Y

in attendance.
4 months Rolls over

Follows to 180 degrees
Turns to rattling sound

* Ask why the infant is not present and what efforts were
made for the infant’s attendance.

* Explore and encourage resolution of transportation issues as

a reason for nonattendance. 6 months Sits with no support
* Depending on the situation, consider postponing the hear- Turns tolffrome

ing until the infant can be present. Feeds se
* Request a current picture that will be introduced into the 9 months Pulls to stand

2
record. Says “Dada” and “Mama,” nonspecific

Waves bye-bye
Observe the infant’s behavior and appearance
* How does the child interact and respond to caregivers, par- 12 months Stands alone

ents, and guardians? Can say 1 word
Imitates activities

* Assess whether the child appears healthy and well kept.

* Does the child exhibit appropriate developmental milestones?’ 18 Faemilhs s
Can remove garment
Preparations for court attendance Can point to at least 1 body part

* Ensure that your courtroom is child friendly.*
Y Y *50% to 90% of children can perform these milestones.

* Ensure all children are accompanied by a familiar caregiver.
P Y & The Milestone Chart was adapted from Hagan JE Shaw JS, Duncan PM, eds.

2008. Bright Futures: Guidelines For Health Supervision of Infants, Children, and
P .bl . k th . Adolescents, Third Edition, Elk Grove Village, IL: American Academy of
ossible qlleStlonS to as € caregiver Pediatrics and Schor EL, ed. 2004. Caring For Your School-Age Child, New York:

about the infant Bantam Books.
* Is the infant forming healthy attachments?® With whom?

e Is the infant meeting developmental milestones?®

! This bench card was created to assist judges when a child is present in the courtroom. It~ * It may be necessary to address issues related to the infants safety at the courthouse and

does not include what information the judge should require from additional parties, the appropriateness of courtroom waiting areas. Judges may find it beneficial to have
such as a report from the child’s therapist about the child’s mental health status. age-appropriate toys and books available.
* The social worker or caregiver can provide the court with a picture. > For more information about attachment, see JoAnne Solchany and Lisa Pilnik, Healthy
Attachment for Very Young Children in Foster Care, Child Law Practice, Vol. 27, No. 6

® Please refer to the Milestone Chart. For more information about child development, see
Genie Miller Gillespie and Diane Boyd Rauber (eds.), A Judges Guide: Making Child-
Centered Decisions In Custody Cases (ABA Child Custody and Adoption Pro Bono ¢ Please refer to the Milestone Chart.
Project and ABA Center on Children and the Law 2d ed. 2008).

(August 2008).
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UDICIAL BENCH CARD'

Document court actions

Document in the court order:

o If the child is present and verbal, have him identify himself

on the record.

* OR if the child is not present, address the reasons why the
child is not in attendance.

¢ What efforts were made and the accommodations offered
to encourage the child’s actendance.

* Explore and encourage resolution of transportation issues
as a reason for nonattendance.

* Depending on the situation, consider postponing the
hearing until the child can be present.

* Request a current picture that will be introduced into the
record.’

Communicate with the child during the hearing
* Keep language simple and age appropriate.

* Speak slowly and allow the child time to process the
information.

¢ Use concrete terms.’
* Use names instead of pronouns.

* Stop at regular intervals to ask the child if he understands and
if he has any questions.

* Ask the child to perform simple age-appropriate tasks (as out-
lined in the Milestone Chart).

Observe the child’s behavior and appearance

* How does the child interact and respond to caregivers, par-
ents, and guardians?

* Observe the child’s demeanor when answering the questions

(if verbal).*
* Who does the child look to for help in answering

questions?

AGE MILESTONES*

12 months Stands alone
Can say 1 word
Imitates activities

18 months Runs
Can remove garment
Can point to at least 1 body part

24 months Jumps up
Combines words
Puts on clothing

3 years Balances on each foot 1 second
Speech all understandable

Can name a friend

4 years Hops
Names 4 colors
Can copy a cross (+)

5 years Can walk on tiptoes
Can draw a person with head,
body, arms, and legs
Capable of lacing own shoes

*50% to 90% of children can perform these milestones.

The Milestone Chart was adapted from Hagan JE Shaw JS, Duncan PM, eds.
2008. Bright Futures: Guidelines For Health Supervision of Infants, Children, and
Adolescents, Third Edition, Elk Grove Village, IL: American Academy of
Pediatrics and Schor EL, ed. 2004. Caring For Your School-Age Child, New York:
Bantam Books.

¢ Is he scared? Anxious? Avoidant?
* Does he look to the caregiver for the “right” answer?
* Assess whether the child appears healthy and well kept.

* Does the child exhibit appropriate developmental mile-
stones?’

! This bench card was created to assist judges when a child is present in the courtroom. It
does not include what information the judge should require from additional parties,
such as a report from the child’s therapist about the child’s mental health status.

? The social worker or caregiver can provide the court with a picture.

* Concrete terms refer to objects or events that are available to the senses. For example,
use “in the backyard” instead of “area.”

4

Changes in a child’s demeanor while answering questions may have several meanings.
For example, a child could look to an adult for the answer because he is attached to that
adult and wants to please him or her. On the other hand, the same action can mean
that the child is afraid of the adult. For more information about questioning children,
see Anne Graffam Walker, Handbook on Questioning Children: A Linguistic Perspective
(ABA Center on Children and the Law 2d ed. 1999).

Please refer to the Milestone Chart. For more information about child development, see
Genie Miller Gillespie and Diane Boyd Rauber (eds.), A Judge’s Guide: Making Child-
Centered Decisions in Custody Cases (ABA Child Custody and Adoption Pro Bono
Project and ABA Center on Children and the Law 2d ed. 2008).



Preparations for court attendance
Ensure that your courtroom is child friendly.®

Ensure all children are accompanied by a familiar caregiver,
such as a foster parent.

Consult with the child’s caregiver when scheduling the next
hearing so it does not interfere with the child’s normal daily
routine, e.g., naptime, mealtime, etc.

If the child is verbal:

* If helpful, offer to have a conversation in chambers,
making sure it complies with all procedural rules.

* Have the agency invite him to submit drawings, cards, or
other age-appropriate materials periodically. Refer to
anything previously submitted.

* Acknowledge anything that the child gives to the court
while the child is present.

* Thank the child for coming to court.
e Encourage the child to attend the next hearing.

e Ask the child whether he has anything to say before the

hearing ends.

¢ It may be necessary to address issues related to the child’s safety at the courthouse and
the appropriateness of courtroom waiting areas. Judges may find it beneficial to have
age-appropriate toys and books available.

7 For more information about attachment, see JoAnne Solchany and Lisa Pilnik, Healthy
Attachment for Very Young Children in Foster Care, Child Law Practice, Vol. 27, No. 6
(August 2008).

Copyright © 2008 American Bar Association

The views expressed herein have not been approved by the House of Delegates or the
Board of Governors of the American Bar Association and, accordingly, should not be con-

strued as representing the policy of the American Bar Association, Casey Family Programs,

or the Eckerd Family Foundation. Reprints encouraged with appropriate attribution.
None of the reproduced material may be sold or included as part of a for-profit transac-
tion. Youth illustrations and graphic design by Kimberly Ridge, Hasten Design Studio,
Inc., Washington, DC.

Possible questions to ask the child (if child is verbal)

How old are you?
Do you like where you are staying now?

What do you like (not like) about where you are staying now?
Suggest options (e.g., bedroom, pets, people who live there).

Do you go to preschool or daycare? What things do you like
to do while you are there?

What kinds of things did you and your mommy (or daddy)
do the last time you saw her (or him)?

Do you feel sad or miss anyone? Suggest options (e.g., broth-
ers, sisters, grandparents).

Have you been to the doctor?

Do you like the doctor?

Possible questions to ask the caregiver about

the child

Is the child forming healthy attachments?” With whom?

Is the child meeting developmental milestones?®

8 Please refer to the Milestone Chart.

For more information, see http://www.abanet.org/child/empowerment/home.html.

This publication was made possible in collaboration with Casey Family Programs, whose
mission is to provide, improve — and ultimately prevent the need for — foster care.



DICIAL BENCH CARD'

Document court actions
Document in the court order:

o If the child is present, have him identify himself on the

record.

* OR if the child is not present, address the reasons why the
child is not in attendance.

e What efforts were made and the accommodations offered
to encourage the child’s actendance.

* Explore and encourage resolution of common reasons for
nonattendance, including interference with the school
schedule and transportation issues.

* Depending on the situation, consider postponing the
hearing until the child can be present.

* Request a current picture that will be introduced into the
record.?

Communicate with the child during the hearing
* Keep language simple and age appropriate.
o Talk with the child about his interests, likes, and dislikes.

e If helpful, offer to have a conversation in chambers, making
sure it complies with all procedural rules.

* Provide an age-appropriate list of legal terms to the child
before court to which he may refer during the hearing.’

* Avoid legal jargon and acronyms.

* Encourage the child to ask questions, particularly if he doesnt
understand a question or statement.

* Answer one question at a time.

* Recognize cultural differences in language.

* Avoid abstract questions.* Recognize that school-age children
usually answer questions literally. For example: Q: Are you in
school now? A: No. The child may be referring to where she
is right now (the courtroom) instead of the broader question

of whether she attends school.

Publicly praise the child’s accomplishments.

Observe the child’s behavior and appearance

Observe the child’s interaction with caregivers, parents, and

guardians.’
* Does the child look to them for help, support, advice,

etc.?
Observe the child’s physical appearance and health.
e Is the child appropriately dressed?
* Does the child look well-nourished?
* Does the child have appropriate personal hygiene?
Observe the child’s body language.

* Be mindful of signs that the child may be frustrated or
overwhelmed.*

Preparations for court appearance

Ensure that your courtroom is child friendly.”

Ensure all children are accompanied by a support person at
the hearing such as a foster parent, CASA, mentor, coach, or
other adult role model.

Have the agency encourage the child to submit report cards,
letters, drawings, or other age-appropriate materials periodi-
cally. Refer to anything previously submitted.

Read anything that the child gives to the court while the
child is present.

Review the outcome of the hearing with the child and answer
any questions (or ensure that someone else will do so).

Ensure the child understands what was ordered and why.

If age appropriate, ask the child what he wants to accomplish
before the next hearing.

! This bench card was created to assist judges when a child is present in the courtroom. It
does not include what information the judge should require from additional parties,
such as a report from the child’s therapist about the child’s mental health status.

? The social worker or caregiver can provide the court with a picture.

* See Andrea Khoury, With Me, Not Without Me: How to Involve Children in Court, Child
Law Practice, Vol. 26, No. 9 (November 2007).

* An example of an abstract question is “How well do you get along with your family?”
For more information about questioning children, see Anne Graffam Walker, Handbook
on Q1 ing Children: A Linguistic Perspective (ABA Center on Children and the Law
2d ed. 1999).

EN

~

Please note that some school-age children act out behaviorally with those they trust
because they feel safe enough to express their stress, fear, or frustration. The child may
also be testing limits. In addition, changes in a child’s demeanor while answering ques-
tions may have several meanings. For example, a child could look to an adult for the
answer because he is attached to that adult and wants to please him or her. On the
other hand, the same action can mean that the child is afraid of the adult.

Signs may include squirming, lying down, or fussing.

It may be necessary to address issues related to the child’s safety at the courthouse and
the appropriateness of courtroom waiting areas. Judges may find it beneficial to have
age-appropriate toys and books available.



Consult with the child and his caregiver when scheduling the
next hearing so it does not interfere with the child’s normal
daily routine, including school.

Keep a school district calendar on the bench to ensure there
are no conflicts with state standardized tests.

Thank the child for coming to court.
Encourage the child to attend the next hearing,

Ask the child whether he has any last questions, thoughts, or
concerns.

Possible questions to ask the child
How old are you?
What is your best friend’s name?

What do you like (or not like) about where you are staying
now?

Do you see your mom and dad?

Do you miss anyone? Provide options, e.g., brothers, sisters,
grandparents.

Where do you go to school?

What grade are you in?

Who is your favorite teacher?

Who takes you to school?

Are you having any problems in school?

Do you have a tutor?

What do you like to do before and after school?

Copyright © 2008 American Bar Association
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DICIAL BENCH CARD'

Document court actions
Document in the court order:

* If the youth is present, have him identify himself on the
record.

* OR if the youth is not present, address the reasons why the
youth is not in attendance.

e What efforts were made and the accommodations offered
to encourage the youth’s attendance.

* Explore and encourage resolution of common reasons for
nonattendance, including interference with the school
schedule and transportation issues.

* In the absence of exceptional circumstances, postpone the
hearing until the youth can be present.

* Request a current picture that will be introduced into the
record.?

Communicate with the youth during the court
hearing

* Keep language simple and age appropriate.

* Talk with the youth about his interests, likes, and dislikes.

e If helpful, offer to have a conversation in chambers, making
sure it complies with all procedural rules.

* Provide an age-appropriate list of legal terms to the child
before court to which he may refer during the hearing.?

* Avoid legal jargon and acronyms.

* Encourage the youth to ask questions, particularly if he
doesn’t understand a question or statement.

* Recognize cultural differences in language.
* Avoid abstract questions.*
° Ask directed questions.’

* Publicly praise the youth’s accomplishments.

Observe the youth’s behavior and appearance

* Observe the youth’s interaction with caregivers, parents, and
guardians.

* Does the youth look to them for help, support,
advice, etc.?

° Observe the youth’s physical appearance and health.
* Is the youth appropriately dressed?
* Does the youth look well-nourished?

* Does the youth have appropriate personal hygiene?

Preparations for court attendance
* Ensure that your courtroom is teen friendly.®

* Ensure all children are accompanied by a support person at
the hearing such as the foster parents, CASA, mentor, coach,
or other adult role model.

* Provide the youth with a task (e.g., taking notes) during the
hearing.”
* Have the agency encourage the youth to submit report cards,

letters, or other age-appropriate materials periodically. Refer
to anything previously submitted.

° Read anything that the youth gives to the court while the
youth is present.

° When appropriate, ask for the youth’s input and opinions.

* Review the outcome of the hearing with the youth and
answer any questions (or ensure that someone else will do so).

° Ensure the youth understands what was ordered and why.
° When appropriate, share court documents with the youth.®

* Ask the youth what he wants to accomplish before the next
hearing.

* Consult with the youth and his caregiver when scheduling the
next hearing so it does not interfere with the youth’s normal
daily routine, including school.

! This bench card was created to assist judges when a child is present in the courtroom. It
does not include what information the judge should require from additional parties,
such as a report from the child’s therapist about the child’s mental health status.

* The social worker or caregiver can provide the court with a picture.

* See Andrea Khoury, With Me, Not Without Me: How to Involve Children in Court, Child
Law Practice, Vol. 26, No. 9 (November 2007).

* An example of an abstract question is “How well do you get along with your family?”

°> Where do you want to live? What do you like about your home? Do you know why you
live away from home? Do you see your mom and dad? What things do you like to do
with them? Do you wish you could see them more? For more information about ques-
tioning children, see Anne Graffam Walker, Handbook on Questioning Children: A
Linguistic Perspective (ABA Center on Children and the Law 2d ed. 1999).

¢ It may be necessary to address issues related to the youth’s safety at the courthouse and
the appropriateness of courtroom waiting areas. Judges may find it beneficial to have
age-appropriate games and books available.

7 Performing the task should be presented to the youth as an option and solely for his
benefit. Performing the task may help the youth to focus attention and dissipate anxiety.

# Sharing documents increases awareness and gives the youth a sense of control.



Keep a school district calendar on the bench to ensure there
are no conflicts with state standardized tests.

Thank the youth for coming to court. Reward even the
smallest attempt at participation.’

Encourage the youth to attend the next hearing.

Ask the youth whether he has any last questions, thoughts, or
concerns.

Possible questions to ask the youth
How old are you?

What do you like (or not like) about where you are staying
now?

Do you see your mom and dad?

Do you miss anyone? Provide options, e.g., brothers, sisters,
grandparents.

Where do you go to school?'

What grade are you in?

Who are some of your friends?

What courses are you taking?

Who is your favorite teacher?

Do you participate in any extracurricular activities?

Have you thought about a career or what you want to do
when you finish school?

Are you having any problems in school?
Do you have a tutor?

What do you do on the weekends?

? Rewarding all attempts at participation adds to the youth’s sense of control and self-con-
fidence.

' For a more detailed list of questions to ask regarding school and related issues, see
National Council of Juvenile and Family Court Judges, Asking The Right Questions: A
Judicial Checklist to Ensure That The Educational Needs of Children and Youth in Foster
Care Are Being Addressed (2005). Other resources to address education issues can be
found at the Legal Center for Foster Care & Education website,
www.abanet.org/child/education, and in the Legal Center’s recent publication, Blueprint
For Change: Education Success For Children in Foster Care, available at
www.abanet.org/child/education/blueprint.
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UDICIAL BENCH CARD'

Document court actions
Document in the court order:

e If the youth is present, have him identify himself on the
record.

* OR if the youth is not present, address the reasons why the
youth is not in attendance.

e What efforts were made and the accommodations offered
to encourage the youth’s attendance.

* Explore and encourage resolution of common reasons for
nonattendance, including interference with the school
schedule and transportation issues.

* In the absence of exceptional circumstances, postpone the
hearing until the youth can be present.

* Request a current picture that will be introduced into the
record.?

Communicate with the youth during the court
hearing

* Use age-appropriate language.?

¢ Talk with the youth about his interests, likes, and dislikes.

e If helpful, offer to have a conversation in chambers, making
sure it complies with all procedural rules.

* Provide an age-appropriate list of legal terms to the youth
before court to which he may refer during the hearing.’

* Avoid legal jargon and acronyms.
* Ask directed questions.’

* Encourage the youth to ask questions, particularly if he
doesn’t understand a question or statement.

* Recognize cultural differences in language.

* Publicly praise the youth’s accomplishments.

Observe the youth’s behavior and appearance

* Observe the youth’s interaction with caregivers, parents, and
guardians.

* Does the youth look to them for help, support,
advice, etc.?

* Observe the youth’s physical appearance and health.
* Is the youth appropriately dressed?
* Does the youth look well-nourished?

* Does the youth have appropriate personal hygiene?

Preparations for court attendance
* Ensure that your courtroom is teen friendly.®

* Ensure all children are accompanied by a support person at
the hearing such as the foster parents, CASA, mentor, coach,
or other adult role model.

* Have the agency invite the youth to submit report cards, let-
ters, drawings, stories, poems, or other age-appropriate mate-
rials periodically. Refer to anything previously submitted.

° Read anything that the youth gives to the court while the
youth is present.

° When appropriate, ask for the youth’s input and opinions.
¢ Talk with the youth about permanency options.”

* Review the outcome of the hearing with the youth and
answer any questions (or ensure that someone else will do so).

° Ensure the youth understands what was ordered and why.
* When appropriate, share court documents with the youth.®

* Ask the youth what he wants to accomplish before the next
hearing.

 Consult with the youth and his caregiver when scheduling the
next hearing so it does not interfere with the youth’s normal
daily routine, including school.

* Keep a school district calendar on the bench to ensure there
are no conflicts with state standardized tests.

! This bench card was created to assist judges when a child is present in the courtroom. It
does not include what information the judge should require from additional parties,
such as a report from the child’s therapist about the child’s mental health status.

2 The social worker or caregiver can provide the court with a picture.
? Older adolescents can understand more complex concepts.

* See Andrea Khoury, With Me, Not Without Me: How to Involve Children in Court, Child
Law Practice, Vol. 26, No. 9 (November 2007).

> Where do you want to live? What do you like about your home? Do you know why you
live away from home? Do you see your mom and dad? What things do you like to do
with them? Do you wish you could see them more?

¢ It may be necessary to address issues related to the youth’s safety at the courthouse and
the appropriateness of courtroom waiting areas. Judges may find it beneficial to have
age-appropriate games and books available.

7 Questions that address permanency may include: Who do you spend most of your time
with? Over the holidays, who do you spend time with? Is there a relative that you are
close to? Is there a close family friend that you like to spend time with? Do you know
what adoption is? Do you want to be adopted?

# Sharing court documents increases awareness and gives the youth a sense of control.



Thank the youth for coming to court.
Encourage the youth to attend the next hearing.

Ask the youth whether he has any last questions, thoughts, or
concerns.

Possible questions to ask the youth
Who is your favorite teacher? Why?
Do you participate in sports or other extracurricular activities?
Is there anyone helping you with vocational or college appli-
cations?’
When will you graduate?
What are your post-graduation plans?
Do you have an interest in the military?
Do you have a mentor?
Do you have someone you can call at anytime?
Who do you rely on if you need help?
Do you drive?
What do you like to do on the weekends?
Do you have a job?

? For a more detailed list of questions to ask regarding school and related issues, see
National Council of Juvenile and Family Court Judges, Asking the Right Questions: A
Judicial Checklist to Ensure That the Educational Needs of Children and Youth in Foster
Care Are Being Addressed (2005). Other resources to address education issues can be
found at the Legal Center for Foster Care & Education website,
www.abanet.org/child/education, and in the Legal Center’s recent publication, Blueprint
for Change: Education Success for Children in Foster Care, available at
www.abanet.org/child/education/blueprint.
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77th OREGON LEGISLATIVE ASSEMBLY--2013 Regular Session

Enrolled
Senate Bill 123

Sponsored by Senator SHIELDS, Representative KENY-GUYER; Senators DINGFELDER,
ROSENBAUM, Representative THOMPSON (at the request of Children First for Oregon) (Pre-
session filed.)

CHAPTER ......ccooiiiiiiiiiicccae
AN ACT

Relating to rights of foster children.
Be It Enacted by the People of the State of Oregon:

SECTION 1. As used in sections 1 to 3 of this 2013 Act, “foster child” means a child who
is in the legal custody of the Department of Human Services pursuant to the provisions of
ORS chapter 418, 419B or 419C and who is or was placed in substitute care with a foster
parent, a child-caring agency as defined in ORS 418.205 or an independent residence facility
established or certified under ORS 418.475.

SECTION 2. It is the intent of the Legislative Assembly that each foster child have cer-
tain essential rights, including but not limited to the following:

(1) To have the ability to make oral and written complaints about care, placement or
services that are unsatisfactory or inappropriate, and to be provided with information about
a formal process for making complaints without fear of retaliation, harassment or punish-
ment.

(2) To be notified of, and provided with transportation to, court hearings and reviews by
local citizen review boards pertaining to the foster child’s case when the matters to be con-
sidered or decided upon at the hearings and reviews are appropriate for the foster child,
taking into account the age and developmental stage of the foster child.

(3) To be provided with written contact information of specific individuals whom the
foster child may contact regarding complaints, concerns or violations of rights, that is up-
dated as necessary and kept current.

(4) When a foster child is 14 years of age or older, to be provided with written informa-
tion within 60 days of the date of any placement or any change in placement, regarding:

(a) How to establish a bank account in the foster child’s name as allowed under state law;

(b) How to acquire a driver license as allowed under state law;

(c) How to remain in foster care after reaching 18 years of age;

(d) The availability of a tuition and fee waiver for a current or former foster child under
ORS 351.293;

(e) How to obtain a copy of the foster child’s credit report, if any;

(f) How to obtain medical, dental, vision, mental health services or other treatment, in-
cluding services and treatments available without parental consent under state law; and

(g) A transition toolkit, including a comprehensive transition plan.

Enrolled Senate Bill 123 (SB 123-A) Page 1



(5) With respect to a foster child’s rights under the federal and state constitutions, laws,
including case law, rules and regulations:

(a) To receive a document setting forth such rights that is age and developmentally ap-
propriate within 60 days of the date of any placement or any change in placement;

(b) To have a document setting forth such rights that is age and developmentally appro-
priate posted at the residences of all foster parents, child-caring agencies and independent
resident facilities; and

(c) To have an annual review of such rights that is age and developmentally appropriate
while the foster child is in substitute care.

(6) To be provided with current and updated contact information for adults who are re-
sponsible for the care of the foster child and who are involved in the foster child’s case, in-
cluding but not limited to caseworkers, caseworker supervisors, attorneys, foster youth
advocates and supporters, court appointed special advocates, local citizen review boards and
employees of the Department of Human Services that provide certification of foster parents,
child-caring agencies and independent resident facilities.

(7) To have a hotline phone number that is available to the foster child at all times for
the purposes of enabling the foster child to make complaints and assert grievances regarding
the foster child’s care, safety or well-being.

SECTION 3. (1) The Department of Human Services shall adopt rules establishing the
Oregon Foster Children’s Bill of Rights, specifying the rights of foster children consistent
with the provisions of section 2 of this 2013 Act.

(2) The department shall periodically review the rules establishing the Oregon Foster
Children’s Bill of Rights to ensure that the bill of rights complies with the principles and
requirements set forth in section 2 of this 2013 Act. The department shall promote the par-
ticipation of current and former foster children in the development of the rules constituting
the Oregon Foster Children’s Bill of Rights and the development of state foster care and
child welfare policy.

SECTION 4. Sections 1 to 3 of this 2013 Act apply to foster children in substitute care
with a foster parent, a child-caring agency or an independent residence facility on or after
the effective date of this 2013 Act.
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Courts Consulting with Children:

Insuring Meaningful Participation of Children in Juvenile

Court Permanency Hearings

BACKGROUND

In December 2008, the Oregon Judicial
Department’s Juvenile Court Improvement
Program (JCIP) facilitated a full-day meeting to
identify considerations and priorities related to
the development of best practices for courts as
they implement the federal mandate to consult
with children in permanency hearings. Thirty
people participated in the meeting including: two
teens in foster care, 5 judges, Citizen Review
Board members and staff, child welfare staff,
attorneys, and CASA representatives.

The morning was designed to ensure that all
participants understood the law and had the
opportunity to voice concerns and ask questions
related to implementation. Andrea Khoury, from
the ABA Center on Children and the Law,
provided information on the federal law and how
it is being implemented in states around the
country. The Honorable Paula Brownhill, Clatsop
County Circuit Court Judge, provided attendees
with an overview of how she has consulted with
children in her court. Finally, four child-
development experts provided attendees with
information on how to best serve our children and
families in accordance to the federal mandate
based on their expertise and background:

Dr. Meg Eastman

Lynne Herbert

Melissa Smith Hounstein
Lauren Sproul

The afternoon was used to identify priorities and
considerations for statewide protocols and to
develop key concepts. This documentis a
compilation of the work of meeting attendees and

Juvenile Court Improvement Program (JCIP)

materials gained from other states as well as the
ABA Center on Children and the Law. JCIP
hopes the materials provided in this technical
assistance bulletin will assist judges with:
implementing this law, maintaining the integrity of
the court process, and protecting children from
the risks inherent in their involvement in the
process.

CHILD AND FAMILY
SERVICES

IMPROVEMENT ACT

This law requires states to have procedural
safeguards in place to ensure that in permanency
hearings the court conducting the hearing
consults with children, in an age-appropriate
manner, regarding the permanency and transition
plans proposed for them. The pertinent federal
law can be found at 42 U.S.C.A. § 675(5)(c) and
is referenced below:
§ 675. Definitions

(5) The term “case review system” means a
procedure for assuring that—

(C) with respect to each such child

(iif) procedural safeguards shall be applied to
assure that in any permanency hearing held
with respect to the child, including any hearing
regarding the transition of the child from foster
care to independent living, the court or
administrative body conducting the hearing
consults, in an age-appropriate manner, with
the child regarding the proposed permanency
or transition plan for the child;

Courts Consulting with Children



1.

3.

RECOMMENDED PRACTICES

The court and DHS/CAF should expect that children
six years of age and older will attend their
permanency hearings, while respecting their right not
to attend. Whenever appropriate, the child's
participation should be encouraged.

Children six years of age and older should appear at
their permanency hearings, unless:
o the child declines to do so after being fully
informed by his/her attorney or CASA,; or
o the Court determines that there is a compelling
reason to exclude the child.

a. Significant weight should be given to the
child’s attorney’s position in the Court's
determination as to whether there is a
compelling reason to exclude the subject-
child.

b. All parties should have the opportunity to be
heard before the Court reaches its
conclusion regarding exclusion.

ii. Where the subject-child is below the age
of 10, the child’s age may be one factor
considered by the court when
determining whether there is compelling
reason to exclude the child.

iii. Whenever possible, full exclusion
should be avoided in favor of
a. bifurcating the hearing to allow the

child to attend a portion dedicated to
receiving the child's input;

b. allowing the child to be heard in
camera in the presence of only the
judge, the parties’ attorneys and a
court reporter; or

c. allowing the child to submit a letter to
the court.

In any case in which the subject-child is not present,

the Court should inquire why the child is not present

in court, including confirming that the child’s absence
is not due to a failure to provide the child with timely

notice or transportation.

Itis the duty of the DHS/CAF and its contract
agencies to provide subject-children with appropriate
transportation to their Juvenile Court proceedings.

5.

10.

11.

It is the well-established professional responsibility
of the child’s attorney to prepare children for court
appearances, including helping them understand
what to expect in court, helping them prepare to
speak to the judge, and advising them that painful,
sensitive issues may be discussed. It is also
recognized that the child’s attorney is the most
appropriate professional to debrief their clients after
each appearance.

Child-friendly, jargon-free language should be used
at Juvenile Court proceedings attended by subject-
children

Sufficient time should be allocated for subject-
children to be heard.

JCIP should seek to establish a protocol with the
Department of Education mandating that children not
be penalized for missing school to attend their court
proceedings. In addition, the Court should provide
any child attending a hearing with a letter from the
court explaining that the child’s presence was
required.

Recognizing the physical limitations of most Oregon
Courthouses, each courthouse should have a
Children’s Space: a safe and comfortable space for
teens to wait for their cases to be called. The
Children’s Space should have computers and other
resources, including materials to help them
understand the proceedings in which they are
involved. The Children’s Space should also function
as safe havens where children don’t have to worry
about unwanted encounters with family members or
other individuals.

The JCIP should collaborate to ensure participation
of children currently or formerly in foster care on the
JCIP Advisory Committee, who can assist the JCIP
with developing and implementing child-friendly
programs and practices.

Although these recommendations are specific to
Permanency Hearings, (including hearings regarding
the transition from foster care to independent living),
this limitation is not intended to discourage any
judge or referee from applying them in any
proceeding where the court deems it appropriate to
do so.

Courts Consulting with Children
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Seen, Heard, and Engaged: Children in Dependency Court Hearings
Technical Assistance Bulletin — 2012

INTRODUCTION

This technical assistance bulletin was designed to provide information, guidance, and
aspirational practice recommendations to dependency courts and dependency court judges
with regard to bringing children? to court for hearings related to their own dependency
cases. It is the policy of the National Council of Juvenile and Family Court Judges
(NCJFCJ) that children of all ages be brought to court, unless the judge decides it is not
safe or appropriate based on information provided by case participants. This technical
assistance brief includes information on best practice support for bringing children to court,
the legal framework supporting children’s attendance at and participation in hearings, and
the appendices provide concrete tools which will enable courts to successfully engage
children of all ages in the hearing process.

THE LEGAL FRAMEWORK SUPPORTING CHILDREN IN COURT

Federal Law

In 2006, Congress recognized the importance of input from children in court proceedings by
enacting the Child and Family Services Improvement Act. This act requires, among other
things, “procedural safeguards to be put in place to assure that in any permanency hearing
held with respect to the child, including any hearing regarding the transition of the child
from foster care to independent living, the court or administrative body conducting the
hearing consults, in an age-appropriate manner, with the child regarding the proposed
permanency or transition plan for the child.” 42 U.S.C. § 675(5)(C).

Likewise, the Fostering Connections to Success and Increasing Adoptions Act of 2008
requires, as part of the case review process, a youth-directed transition plan to be created
within 90 days of a youth exiting foster care. 42 U.S.C. § 675(5)(H). The transition plan
must be detailed with respect to the young person’s future goals and how the youth expects
to attain those goals. It should include “specific plans about housing, education, health
insurance, mentoring opportunities, continuing support services, work force support, and
employment services.” The July 2010 Administration on Children and Families Program
Instruction for Fostering Connections states that the court should play an important role in
monitoring the development of and reviewing this transition plan.

State Legislation

Many states have developed legislation to include children in the courtroom, partly because
of changes in federal law, and partly in response to the recommendations of national
organizations and former foster children. Some states, such as Florida2, Illinois3, Kansas+,
Louisiana5, Mississippié, Missouri?, Oregons, Texas?, Utah19, Maryland!! have passed state

! For the purposes of this bulletin, the word “children” includes from age zero to the age of majority, and where
the word “youth” is used it refers specifically to teenagers and young adults.

2Fla. R. Juv. Pro. 8.255(b) (2005).

337 T11. Comp. Stat. 705/405 (1987).

4Kan. Stat. Ann. § 38-2247(a) (2006).

5La. Child. Code Ann. art. 662 (1992).

6Miss. Code Ann. § 43-21-203 (1980).

"Mo. R. RCP. Rule 124.03
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legislation outlining the right of children to attend and the circumstances under which to
exclude them. The circumstances are usually when exclusion is in the best interests of the
child. Others, such as Idaho, Alabama!?, Tennessee!® and Virginial4 base the determination
on the age of the child (see also the brand new law in Louisiana'). However, most states
do not have a relevant law or court rules, and instead leave involvement of children in court
to the determination of the judge or magistrate.

RESEARCH RELATED TO CHILDREN IN COURT

While limited social science research has taken place on the impact of and outcomes from
children attending court, the few studies that have been completed on this topic support the
proposition that children should be more effectively involved in permanency planning and
in their court hearings.1¢ For example, one study found that children who attended their
court hearings were more likely to report they trusted the judge to do what was best for
them than children who did not attend their hearings. They also felt that the judge knew
enough to make the right decisions. The children that didn’t attend their hearings were not
as convinced the judge knew enough information.1?

Voices of the Children

Home At Last, a national outreach and education partnership headed by the Children’s
Law Center of Los Angeles and supported through a grant by The Pew Charitable Trusts,
conducted a national study of participation in court by foster youth. Entitled My Voice, My
Life, My Future, the Home At Last survey reports that an overwhelming majority of youth
respondents stated they attend court only some of the time (73%), followed by never (29%),
most of the time (20%), and always (18%). These results were based on foster youths’ self
reports. The majority of youth who completed the Home At Last survey indicated that when
they did attend court, it was helpful. The youth appreciated their involvement, which
ranged from being informed about the hearing, to attending the hearing, to speaking to the
judge. Satisfaction from attending court hearings did not rely exclusively on the youth
speaking to the judge. Being allowed to attend made youth feel that they were more
informed about their life and the experience was worthwhile.®

CHILDREN IN COURT AS A BEST PRACTICE

In 2012 the National Council of Juvenile and Family Court Judges passed a new best
practice recommendation that frames children in court as a presumed practice. If the child

80r. Rev. Stat. § 419B.875(2)(b) (2008).

9Tex. Fam. Code Ann. § 263.302 (West 2009).

10Utah Code Ann. §78A-6-317 (West 2010).

1Md. Code Ann. Cts. & Jud. Proc. § 3-823 (West 2010).

12A1. R Juv. P Rule 13

BTenn. Code Ann. § 37-1-121(West 1970).

14 Va. Code Ann. § 16.1-252 (2008).

15 http://legis.la.gov/billdata/streamdocument.asp?did=812292

16 Weisz, V., Wingrove, T., Beal, S., Faith-Slaker, A. (2011). Children’s participation in foster care hearings.
Child Abuse & Neglect, 35(4), 267-272.

17 Weisz, id.

18 Khoury, A., “Seen and Heard: Involving Children in Dependency Court”, Child Law Practice Dec, 2006 (citing
“Home at Last: My Voice, My Life, My Future Foster Youth Participation in Court: A National Survey” (2006)).
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1s not in court, the stakeholders must explain to the judge the safety or well-being reasons
for the child’s absence. The judge makes the determination that the child’s absence is
appropriate for safety or well-being reasons. There is no assumption that a child might be
too young to attend. In addition, recommendations are made for stakeholder collaboration
to promote children’s attendance, the development of policies and protocols in support of
children attending hearings, and training for judges to appropriately engage children in
hearings based on the child’s developmental level.

This new best practice recommendation is consistent with prior NCJFCdJ policy including
the 1995 Resource Guidelines which has as a primary focus judicial leadership on- and off-
the-bench, and the development and articulation of best practices in the handling of child
abuse and neglect cases.!® Since its publication, the RESOURCE GUIDELINES has had a
strong and meaningful impact on dependency court practice and child welfare reform,
which has included widespread acceptance of what have become foundational judicial best
practices in child abuse and neglect cases.

Model Courts Implementation of the RESOURCE GUIDELINES

Those dependency jurisdictions participating in the NCJFCdJ Dependency Model Courts
project have committed to implementing the best practice recommendations outlined in the
RESOURCE GUIDELINES with the goal of achieving better outcomes for the children and
families they serve. Model Courts engage court and other system stakeholders in
collaborative efforts to critically examine policies, practices and procedures and to design
targeted reform initiatives. Model Courts serve as laboratories for and model systems’
change in child abuse and neglect cases.20 Model Courts either came into the project with
courtrooms open to children, or agreed to work on implementing the RESOURCE
GUIDELINES’ children in court best practice.

For example, the Los Angeles Model Court came into the project with children in court from
age 4 and up as a policy. The Miami Model Court, one of the first Model Courts in the
project (now a Senior Model Court) identified increasing the presence of children at
hearings as one of its earliest Model Court goals. The Chicago Model Court enhanced their
process where children already attended hearings by providing court-based services to
children as they left the courtroom. As Model Courts brought children into the courtroom,
the realization came that there was no age which was inappropriate for children to attend
hearings and that other circumstances and information were a better basis for analysis as
to whether it was appropriate for the child to attend a specific hearing on his or her case.

National Child Welfare and Legal Organizational Support
Many prominent national child welfare and legal organizations have long recognized the

critical importance of involvement of children in their dependency court hearings. For
example:

19 The RESOURCE GUIDELINES: Supporting Best Practices and Building Foundations for Innovation in Child
Abuse and Neglect Cases (2009), National Council of Juvenile and Family Court Judges, Reno, Nevada
(hereafter Supporting Best Practices).

20 See Supporting Best Practices
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American Bar Association (ABA)

In 2011, the ABA passed The Model Act Governing the Representation of Children in Abuse,
Neglect, and Dependency Proceedings. Section 9 outlines a child’s right to notice and the
right to attend and participate in all hearings related to the child’s case.

In 1996, the ABA passed the Standards of Practice for Lawyers who Represent Children in
Abuse and Neglect Cases. The Standards suggest that children should be present during
significant court hearings. They provide criteria for lawyers to evaluate when considering
whether a child should be present, including whether the child wants to attend, the child’s
age, and the potential trauma to the child. Lawyers and other children’s representatives are
urged to consult with therapists, caretakers, or other persons who have specific knowledge
of the child regarding whether attending the hearing would be damaging to the child.

National Association of Counsel for Children (NACC)

In 1999, NACC passed similar standards for representing children in abuse and neglect
cases. NACC’s standards indicate that children, in most circumstances, should in be in
attendance during significant court hearings.

Pew Commission

The Pew Commission on Children in Foster Care 2004 report, Fostering the Future: Safety,
Permanency and Well-Being for Children in Foster Care, recommends that courts should be
organized to enable children and parents to participate in a meaningful way in their own
court proceedings. The report states that children benefit when they have the opportunity
to actively participate in court proceedings, as does the quality of decisions when judges can
see and hear from key parties.

University of Nevada Las Vegas (UNLV) Conference Recommendations

The 2006 Recommendations of the UNLV Conference on Representing Children in
Families: Child Advocacy and Justice Ten Years After Fordham state that children should
be included in their proceedings unless they choose not to or the court finds it harmful to
the child to be present. Judges should also encourage children to participate in the
courtroom.

JUDICIAL CONSIDERATIONS FOR BRINGING CHILDREN TO COURT

The duties of the judge in a dependency case are to insure the best interests of the child,
and support the child’s safety, permanency, and well-being.21 A child’s presence at each
hearing provides the judge with an opportunity to be as fully-informed as possible to make
these important decisions. These in-court observations of children, taken with the reports
and recommendations of the case stakeholders, can provide the judge with the fullest
picture possible related to the child, thereby enabling the judge to make the best decision
possible for the child.

21 Adoption and Safe Families Act of 1997, 42 U.S.C. § 671 et. seq.
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Benefits of Children’s Attendance in Court

It is easier to see the benefits of older children and youth in court — they are more easily
able to answer questions, to speak for the things which are important to them, and to
provide guiding information to the court to assist the judge in safety, permanency, and well-
being decision-making. The benefits of involving infants and toddlers can be less obvious
and require more knowledge and observation by the judge.

As noted in the 2009 publication entitled Healthy Beginnings, Healthy Futures: A Judge’s
Guide (Healthy Beginnings), developed by the American Bar Association Center for
Children and the Law, NCJFCdJ, and Zero to Three, “[e]ven when a very young child is
preverbal, there are many benefits to bringing an infant or toddler to hearings on a regular
basis. The information gained from simply observing a child at a court hearing is
invaluable. [A judge] can gain tremendous insight from seeing the young child interact with
her parent and caregivers, and it gives the parent and child an opportunity to visit if the
child is placed out of the home. Having a child present in the courtroom can also highlight
how quickly she is growing and just how important speedy, decisive action toward
permanency is. Courtroom observations can also help inform decisions about placement,
visitation, or therapeutic services.”?2 If those observations are utilized in making those
decisions, those observations should be made on the record.

There is always a benefit to the judge in observing the strength of the relationship between
the parent and the child — what is the parent’s affect with the child, how does the parent set
limits, do they enjoy each other, how does the parent see discipline, and what is the
interaction like? Also of great importance is the opportunity to discover early
developmental and medical problems that may be going unobserved or untreated.

Common Concerns

Judicial officers frequently express concerns related to children being in the courtroom.
These concerns range from best interest of the child issues to ethical issues to issues related
to crowded dockets. The ABA Center on Children and the Law Bar-Youth Empowerment
Project in partnership with Casey Family Programs and the National Child Welfare
Resource Center on Legal and Judicial Issues, developed a list of the top commonly
expressed concerns and suggested court policy and practice solutions.

1. Participating in court proceedings will upset the child
Concern: Children will become upset during court hearings because hearings raise
emotional and upsetting issues that children shouldn’t be subjected to and they may hear

alarming things about their parents.

Solution: Children are the first to remind stakeholders that they have lived through and
are well aware of the issues that brought them into foster care. As long as they are

22 “Judges should also be careful about drawing conclusions based exclusively on interactions the judge might
see in court. These observations should be taken in context of reports and testimony of experts and the youth.
These observations can also prompt additional questions and evaluations that may prove important to
placement and permanency decisions.” See Healthy Beginnings.

National Council of Juvenile and Family Court Judges Page 8



Seen, Heard, and Engaged: Children in Dependency Court Hearings
Technical Assistance Bulletin — 2012

appropriately prepared for the hearing, discussions in court will not likely cause them
additional trauma or harm. Moreover, excluding children from court can be equally (if not
more) upsetting, because it strips children of the opportunity to come to terms with their
past and move on and precludes children from having a sense of involvement in and control
over planning their future.

There should be a supportive person present to help the child with any upsetting
information and to work through difficult feelings with the child. The recommendation of
service providers and the child’s attorney can assist in determining the need for a
supportive person. In addition, if certain parts of the court proceeding raise unusually
upsetting issues, the child can be excluded from that part of the hearing. A child’s
participation allows the child to hear how the parent has progressed in meeting court and
agency requirements and have a better ability to come to terms with what the court orders.
It may be therapeutic for the child to hear parents and others being held accountable for
their actions.

2. No one can transport the child to court & the court facility is not child-friendly

Concern: Many children are not placed near the courthouse and can’t be easily transported
to court hearings. In addition, parties don’t have the time or money to transport children
far distances for hearings. Some children also may need an escort because they pose a
flight risk. Moreover, once they get to court, they have to wait a long time in an area that is
not child-friendly.

Solution: Transportation of the child to court should be a priority for the judge and for the
stakeholders. This is a collaborative opportunity for stakeholders to work together for the
best interest of the child to attend each hearing. Solutions include scheduling court
hearings around planned overnight or weekend visits the child may have in the area,
ensuring transportation to court is a contracted responsibility of the foster parent or group
home, and working with birth parents and other relatives to provide court transportation.

The child’s time at the courthouse should be efficiently scheduled through the use of time-
certain calendaring. This minimizes the time children are away from school and other
activities. The courthouse can be made more child-friendly through the use of a jury room
or extra conference room where youth can wait and meet with their representatives.
Posters, stuffed animals, books and toys can soften a potentially intimidating space.
Jurisdictions have engaged local schools, colleges, and children’s art programs to bring art,
reading or other programs to keep the child occupied. There is no wrong way to make the
court space more child-friendly.

3. Attending court will disrupt the child’s schedule

Concern: School outcomes are already poor for children in foster care. They shouldn’t miss
more school to attend court proceedings.

Solution: This concern can be addressed by thoughtful and informed hearing scheduling

decisions by the court with input from the child and the stakeholders supporting the child.
Examples include scheduling hearings before or after school hours, on days when teachers
engage in ongoing education and school is closed, or on school holidays. The court can also

National Council of Juvenile and Family Court Judges Page 9
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consult with the child to ensure there are no conflicts with tests, sports, field trips, and
other necessary school related activities. Scheduling of the next hearing at the end of each
hearing will make sure the proper accommodations to the child’s schedule are made.

4. Children cannot see the parent

Concern: The court has a current no-contact court order between the child and parent,
making it hard to allow the child to attend court hearings. The child may be scared of her
parent or the parent’s presence unduly influences the child.

Solution: This concern can be addressed by bifurcating the hearing so that the child can be
heard first, the parent after, or through use of technology solutions. The judge can also
allow the child to meet with the judge in chambers, without the parents present, and with
attorneys for parties and the court reporter present.

5. The child’s wishes are not court-ordered

Concern: The child may not understand that the judge will not always do what they ask
and may become upset when they don’t get what they want.

Solution: Children want to be heard and don’t necessarily expect their wishes to always
prevail. Indeed, being included in court proceedings often matters more to the child than
the end result. Allowing them to be part of the process enables the child to accept and come
to terms with a result or court order they don’t like. The judge should explain the ruling
and provide the child guidance on what must happen for the child’s desired outcome to
occur. The child’s attorney or guardian ad litem should also advise the child what the role of
the judge is and prepare the child for how the judge may rule. After the hearing, the child’s
attorney or guardian ad litem should review the decision with the child and ensure the
child knows why the judge ordered what she did.

6. Parents’ privacy rights will be impacted if the child is present

Concern: Parents have a right to privacy about their issues and may not want the child to
hear about their problems, drug use, or mental illness or see them in handcuffs.

Solution: Often children know about their parents’ issues because they have lived with the
issues their whole lives. Most children’s ideas of what is happening to their parents in
prison or in rehabilitation are worse than reality and it may be good for them to see that
their parents are okay and healthy. The child may also be excused for portions of the
hearing when parents’ private issues are being discussed.

7. The court hearing will not be meaningful for the child
Concern: The judge may not know how to properly engage the child and the child will not
understand what is going on as much of the court proceeding involves language that is not

famailiar to the child.

Solution: Court hearings should be accessible to both parents and children, and legal “lingo”
should be minimal and legal terms should be clearly explained. Judges should take
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advantage of educational opportunities to learn the best ways to communicate with
children. Hearings should thoroughly address the child’s issues and ensure that the child
has been heard. The child should be prepped to speak to the judge and ask any pertinent
questions. Please see Appendix A for judicial bench cards which provide age-appropriate
guidance on engaging children in the courtroom.

8. If the child is present, the court hearing will take longer

Concern: Judges’ dockets are full and they don’t have enough time for hearings as it is.
They can’t add more time by including children. This will increase wait times and may
require postponing some hearings, which may violate ASFA timelines.

Solution: Children (and parents) deserve time to be heard and their cases to be closely
examined. A child’s presence improves the quality of hearings and enables the court to get
information and have a “human face” that enhances decision-making. Hearings that
conform to the recommendations of the RESOURCE GUIDELINES will likely take longer
at first, though once the judge and stakeholders become accustomed to the substantive
requirements, hearing times frequently shorten, and total time the child is in care will also
shorten, thereby reducing future hearing needs.2?

9. The child does not want to attend court proceedings
Concern: The child says he doesn’t want to go to court hearings.

Solution: Before this request is taken at face-value, the court should ask how the child was
notified of the hearing, by whom and when, whether she was encouraged to attend, whether
the hearing process was explained to her, whether transportation was made available, and
whether there was a school or extracurricular activity conflict. This will help all
stakeholders assess how barriers can be removed to support the child’s attendance at court.
If, after questions about the child’s reluctance to attend have been satisfactorily answered,
the child still does not want to attend, the judge can decide that the child’s attendance
would not support his well-being.

CHILDREN IN COURT POLICY AND PRACTICE RECOMMENDATIONS

Jurisdictions should adopt policy to address the issue of children participating in court
hearings. The policy should focus on cultural sensitivity at every stage, and begin with
citation to the appropriate federal, state, local laws and court rules, if any, that govern
children coming to court in the local jurisdiction. It should also be reviewed periodically
and updated with new law, court rules, and agreed-upon practice and policy changes. The
recommended policy provisions below are based on judicially-led collaborative systems
change processes where all stakeholder groups are represented at the table and
contributing to the systems change work, such as those utilized in NCJFCJ Model Courts.*

23 Right from the Start: The Courts Catalyzing Change Preliminary Protective Hearing Benchcard Study
Report -- Testing a Tool for Judicial Decision-Making, (2011), National Council of Juvenile and Family Court
Judges, Reno, Nevada.

24 Adapted from Khoury, A., Engaging Youth in Court: Sample Court Policy, American Bar Association Center
on Children and the Law Child Law Practice, May 2011,Vol. 30 No. 3.
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For more information on NCJFCJ Model Courts, please see http://www.ncjfcj.org/our-
work/model-courts.

Decide that children should be present at their dependency court hearings.

As a first step, a court and its judicially-led collaborative can develop a policy, mission
statement, or other guiding principle to serve as a focal point for all stakeholders related to
bringing children to court. Such a statement can focus on how children feel empowered and
in control when they provide input to the decision makers about aspects of their life, and
how judges make critical decisions in a child’s life about placement, education, permanency,
visitation with family, and well-being needs.

An example is the policy of the National Council of Juvenile and Family Court Judges:

It is the policy of the National Council of Juvenile and Family Court Judges that
children of all ages should be present in court and attend each hearing, mediation,
pre-trial conference, and settlement conference unless the judge decides it is not safe
or appropriate.

To support this critical practice, the NCJFCJ makes the following recommendations related
to children’s participation in dependency court:

e Judges should seek and participate in training on how to best engage children
in court.

e  Courts should develop policies and protocols to ensure that children have the
opportunity to attend all court events.

e  Children should be parties to their cases and appointed competent
representation.

e  Children should receive meaningful notice of and preparation for hearings.

e  When children are not present in court, the judge should ask why and make
findings as to the reason the child is not present. If the judge does not find good
cause for the child’s absence, the case should be continued to an expedited time
certain to secure the appearance of the child. The court should work with the
agency and the caregivers to ensure the child has transportation to court.

Determine under what circumstances it is acceptable for a child to not be present at her
dependency court hearing.

e The child does not want to attend after being informed about the hearing and its
importance.

Generally, children should not be forced to attend their court hearings. However, a judge
should not exclude a child because she does not want to attend unless the judge is assured
that the child has been fully informed about the hearing and its importance. Further, the
judge should know the reasons why the child does not wish to attend and should make a
finding accordingly. Finally, age appropriately, the judge should consider requesting a brief
written statement from child saying why she does not want to be present in court.

National Council of Juvenile and Family Court Judges Page 12



Seen, Heard, and Engaged: Children in Dependency Court Hearings
Technical Assistance Bulletin — 2012

If the child does not want to see her parents or hear what may be said in the court hearing,
the judge can speak with the child without her parents present to give her an opportunity
to share information and ask questions.

If the child’s schedule prevents her from attending, the judge should consider rescheduling
the hearing so the child can attend. To prevent scheduling conflicts, children should be
included in the scheduling process, and school or extracurricular calendars should be
considered.

o Judge determines it’s contrary to child’s interest.

If a party objects to a child being present for all or part of the hearing, the judge should
hear evidence to determine whether there is good cause to exclude a child who desires to be
present at her hearing. This good cause standard should be high and, where practical,
require a mental health professional’s opinion that attending court would be detrimental to
the child. If the judge determines that a child should not attend court because it is not in
her best interest, then the judge should document in the court order whether the child was
present and if not, why not. Requiring such a finding in the court order signals to all parties
the importance of having the child present during the hearing and that there must be a
reason to exclude the child

Determine acceptable alternatives to a child’s complete participation
e Temporarily exclude the parent/guardian

The judge may temporarily exclude the parent while the child is present. The parent’s
attorney may still be present. This allows the child to be involved and the court to gain
necessary information from the child, but does not force the child to be in the same room
with the parent.

e  Have the child attend a portion of the hearing

The judge can speak to the child about issues relating to permanency, placement, school,
siblings, and other issues that are important to the child and when the judge discusses
issues that will be detrimental to the child to hear, the child can be excused. This, again,
allows the child to be involved but not hear potentially harmful information.

o Talk to the judge in chambers

If the child wants to speak to the judge without being in the courtroom, or the courtroom is
unsuitable for another reason, the judge may, adhering to the jurisdiction’s laws, court and
ethics rules, speak to the child in chambers. The informal setting may be more comfortable
for the child. For more information about Ex Parte Communications with children, please
see Ex Parte Communications between Children and Judges in Dependency Proceedings
available at
http://[www.americanbar.org/groups/child_law/projects_initiatives/empowerment/youthincou
rt.html.
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e  Use video technology

Video technology is easily accessible and has minimal cost. Many courtrooms are (or can
easily be) equipped with internet access and video capabilities. Using such technology, the
child can participate in the hearing from home or school. This will allow the child to be
involved, while remaining in a familiar setting and without disrupting her schedule. Skype
1s an increasingly easy means of electronic participation in hearings.

e Letter and hearsay statements

The child, with the assistance of her representative, can write a letter to the judge giving
her input into decisions that the judge will make. Some jurisdictions have found forms with
specific questions and requests for information or updates helpful in eliciting responses
from child. Children must understand that this information will be provided to all parties.

Ensure that each child has competent representation

A judge and judicially-led collaborative can develop agreed-upon guidelines and
expectations of children’s attorneys as part of a jurisdiction’s policy or practice strategy to
bring children to court.

Key to the child’s success during his case and after the case closes is competent, well-
trained representation. This is fundamental for all dependency case practice. The child’s
attorney should be trained in child welfare law, always attend hearings with the child, and
should have met frequently with the child prior to each hearing.

State law varies on the type of representation children receive in dependency court.
Regardless of the type of representation, federal law requires that judges “consult” with the
child in some manner, which ensures that the child’s opinion is heard by the judge. If the
judge doesn’t think this is occurring, the judge should order a lawyer to be appointed or
replaced. Also, there may be specific issues that require the judge to appoint legal
representation such as:

° The case involves an older youth;

° The youth’s opinion differs from her representative; or
° The case involves complex situations like

o Special education,

o] Medication, or

o Residential placement needs.

A judge can ensure competent representation by supporting thorough and regular training
requirements of attorneys who represent children, supporting realistic caseloads and
competitive compensation for children’s attorneys, and holding attorneys accountable to
high-quality advocacy both inside and outside the courtroom.

When the child is involved in both the dependency and juvenile justice systems, the judge
should ensure he has all the pertinent information before making sentencing decisions. The
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judge should ensure that if the one attorney is not representing the child in both the
dependency and juvenile justice cases, the attorneys in both cases work together.

Scheduling a child’s hearing

Hearings should be set for a specific time, if possible, in order to minimize the waiting time
for the child and other participants. Sitting in a courthouse for several hours can dissuade a
child from attending future court hearings. Additionally, time-certain hearings will cut
down on the number of people in the waiting area minimizing the chance of a child seeing a
parent or caregiver she shouldn’t see.

Setting hearings at a time-certain will also minimize the amount of time the child is out of
school. Other ways the court can limit school absence, while promoting court participation,
include:

e Setting hearings taking into account the child’s school schedule. The judge
should consult the local public school calendar when scheduling a hearing. There
are school holidays, teacher work days, and other days when school is not in
session when hearings can be scheduled.

e Setting hearings for after school hours for school-aged children.

e Making every effort to call cases with children present first so the child can leave
and get back to school.

If the child’s schedule prevents her from attending, the judge should consider rescheduling
the hearing so the child can attend. To prevent scheduling conflicts, children should be
included in the scheduling process, and school or extracurricular calendars should be
considered.

Develop and use child-friendly notices of the hearing

Most courts have a standard procedure for notifying the parties of each dependency
hearing. Some place the burden on the court to provide such notice and others place the
burden on the child welfare agency. In either case, however, seldom does the child get a
personal, written invitation to attend the hearing. Children inconsistently receive informal
oral notice from the social worker, attorney, CASA or foster parent. There should be a
consistent and mandatory way that children receive notice of the hearings and invitation to
attend, in language they can understand. These notices should go directly to the child in
their placement, as well as being followed-up by notice and invitation from the case worker,
CASA, GAL, and the child’s attorney.

Prepare the child to attend the hearing

A court policy and practice strategy to support preparing the child for court should include
the court’s, attorney’s, social worker’s, therapist’s and other stakeholders’ roles and
responsibilities related to preparing the child to come to court. Guidelines, statutory
language and agency policy can also be jointly developed to support preparing children
coming to court.
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The way to ensure the most meaningful and least stressful court experience for a child is to
properly prepare her for the hearing. The child’s representative should role-play the
hearing so the child knows what to expect and help the child decide what she’s going to say
to the judge, learn how to talk to the judge, and learn about courtroom etiquette. Among
other things, the child’s representative should inform the child:

Who will be present and what their roles are.

What questions the judge is likely to ask.

What topics are likely to be discussed.

What information the judge gets from the various court reports.
Whether she will have the opportunity to speak with the judge.
What she should wear and how she should act.

The social worker and the foster parent should also prepare the child and answer any
questions she may have. The judge might allow the child to sit on the bench as a means of
getting the child to relax and be more comfortable in the courtroom environment. The
collaborative should also look into ways of separating infants and toddlers and older
children in child-friendly waiting areas, to promote their comfort.

The social worker should also inform the child’s foster parents about each hearing, who will
be there, and how to talk to the judge. This enables the foster parents to answer any
questions or concerns the child has about the hearing. The child’s attorney, GAL, or social
worker should also contact the child’s caregiver before and after the court hearing to make
sure the child is comfortable, to see if any concerns were raised by the child, and to convey
anything that transpired during the hearing that the caregiver may need to know about.

The child should be able to bring a supportive person

Children are understandably nervous and anxious about appearing in court and speaking
to a judge. Having a familiar, trusted person with the child can relieve some of the anxiety
and allow the child to speak more openly and have a more meaningful experience. This
person can be a relative, the court appointed special advocate (CASA), mentor, teacher, or
other trusted adult. Whether or not that individual can actually be present for the hearing
will depend on the jurisdiction, but children feel comforted even knowing that the
individual is in the building. To implement this policy component, assess how this may
impact confidentiality and whether the court is open or can be opened by the judge.

Transporting the child to the hearing

The collaborative team should develop a means of ensuring that the child is safely
transported to court. This should be included in the policy and practice document. Some
jurisdictions specifically require the child welfare agency to transport the child to court.
Other jurisdictions, while sometimes obligating the child welfare agency to ensure the
child’s presence in court, allow others to actually provide the transportation. If the youth is
old and mature enough, the youth can drive or take public transportation to the hearing.

Transportation might be provided by the case worker, foster parent, CASA, appropriate
supportive person attending the hearing, or others in compliance with the laws and rules of
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the jurisdiction. The court can request or require that the agency transport the child, and
this can be achieved by:

* Including transportation to court as a contracted responsibility of the foster
parent or group home; and

= The court or agency paying for transportation to court, regardless of cost, once
per year or more.

Transportation to court can be made more efficient by scheduling hearings around activities
taking place close to the courthouse, like visits or other appointments for the child.

The judge should ask about child’s presence

In each hearing, the judge should inquire whether the child is present and, if not, why the
child isn’t present. This should be part of the judge’s recognition on the record of all the
parties who are present, which should include making note if the child is an infant or
toddler and is in the courtroom for the hearing. The development of an agreed-upon policy
and practice document enables all stakeholders to know this question is coming and be
prepared for it. The question also signals to the parties that the judge values the child’s
presence and recognizes the importance of having the child’s input and empowering the
child by allowing her to be involved in the decision-making process. This, combined with
instructions by the judge, will help ensure the child’s presence.

Age-appropriate interactions

The child’s appearance in court should be meaningful to both the child and the judge. A
primary purpose for involving the child in the hearing is to empower and give back some
sense of control to the child. Additionally, the judge can also learn things from talking to
the child about her case and the judge can gain insight from observing the child interact
with caregivers and parents.

Meaningful engagement cannot happen unless the judge knows how to make the child
comfortable and ask appropriate questions. Because of the complexity of the court process
and the unfamiliar legal language, the judge should take the opportunity to explain the
proceeding and his ruling to the child and ensure the child does not have any questions.

If the judge has a young child in court, it is important to be familiar with developmental
milestones. Judges should attend trainings for more in depth knowledge on communicating
with system involved children in age appropriate ways. For infants and young children

from birth to 12 months old, permanency observations might include:

e How does the child interact and respond to caregivers, parents, and guardians?
e Is the child meeting developmental milestones?
e Does the child appear healthy and well-cared for?

Observations of toddlers and preschoolers in the courtroom might also include:

e How does the child act when answering questions (if verbal)?
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e  Who does the child look to for help answering questions?
e Is he scared? Anxious? Avoidant?
e Does he look to the caregiver for the “right” answer?

A verbal child’s presence in the courtroom also provides an opportunity to ask her
questions. The judge should use simple language, speak slowly, and allow the child time to
process the question. Younger children can better understand concrete terms and will
recognize names better than pronouns. For further guidance, please see the age-
appropriate bench cards referenced in Appendix A.

Post-hearing support for the child

Following the hearing, the child may be confused or have questions. The child’s
representative should spend time with the child ensuring that she understands what was
ordered, what’s going to happen next, and when the next court hearing will be. The child’s
representative should allow the child to ask any questions right after the hearing and
provide her contact information so if the child has questions later she can contact the
representative. The foster parent should know what happened and how to get in contact
with the child’s representative if the child has questions.

The collaborative team should consider ways of getting feedback from children and child on
their experiences in the courtroom to assess ways of improving their experience for them.

CONCLUSION

Children’s lives are turned upside down when they become involved in the child welfare
system, especially when they are placed in foster care. They often lose control and
predictability over many facets of their day to day lives. Decisions are often made without
their input. When court actions are filed, judges decide where the child will live temporarily
and permanently, where the child will go to school, when the child will see his parents,
siblings, and extended family, along with many other decisions about the child’s well being.

Judges can empower children by ensuring every child has a voice in the decisions being
made about and for them in dependency court. When judges observe and interact with
children in court, they are powerfully reminded how the young person’s life is being
drastically affected. When children participate, judges receive evidence that may not
otherwise be available to help them understand the child’s view about a variety of issues
that directly affect their lives. This helps judges achieve better and timely outcomes for
children and families.
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APPENDIX A

JUDICIAL BENCHCARDS FOR AGE-APPROPRIATE ENGAGEMENT OF
CHILDREN

The American Bar Association Center on Children and the Law Bar-Youth Empowerment
Project has developed many materials to support judges, attorneys, Court Appointed
Special Advocates (CASAs), Guardians ad Litem (GALs) and other stakeholders with
meaningfully and appropriately involving children in their court hearings and case
planning.

The Bar-Youth Empowerment Project has developed a formal Training and Technical
Assistance Package that includes a number of helpful materials for lawyers and judges.
Information and additional resources can be found here:
http://www.americanbar.org/groups/child_law/projects_initiatives/empowerment/youthincou
rt.html

The Bar-Youth Empowerment Project has also a series of benchcards designed to assist
judges with meaningfully involving children in their court hearings. Please click on each of
the following links to download the benchcards:

Benchcard for Young Children

Benchcard for Toddlers

Benchcard for School-Aged Children

Benchcard for Adolescents

Benchcard for Older Youth
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APPENDIX B - RESOURCES

e National Council of Juvenile and Family Court Judges website: www.ncjfcj.org

¢ Key Principles of Permanency Planning:
http://www.ncjfcj.org/sites/default/files/keyprinciples.final .permplanning.

pdf

e Bar-Youth Empowerment Project of the American Bar Association Center on
Children and the Law aims to improve outcomes for children currently in foster
care as well as young people who have aged out of care by promoting child
participation in court cases that affect them a offering access to legal counseling
and representation to children in need of specialized services.
http://[www.americanbar.org/groups/child law/what we do/projects/empowermen
t.html

A number of helpful articles about child involvement in court are available:

e Seen and Heard: Involving Children in Dependency Court
This article includes an overview of national policies addressing children's
participation in court, followed by discussion of the benefits of such participation,
and concrete suggestions for reforming practice, policy, and systems to better
engage children in the court process.

e Seen and Heard: Involving Children in Dependency Court
This PowerPoint presentation, developed by Andrea Khoury, reflects the
information covered her Child Law Practice article, Seen and Heard: Involving
Children in Dependency Court. It includes policies of National Judicial and Bar
Associations, information about what is happening around the country related to
this issue, and a discussion of benefits when children participate, policy and
practice considerations, tips for involving children in court proceedings, and
systemic changes to increase child participation in court.

o With Me, Not Without Me: How to Involve Children in Court
This article offers tips to help lawyers and judges prepare for children's
involvement in child welfare proceeding by: court making courtroom
accommodations that help children feel comfortable participating in the court
process and asking age-appropriate questions to obtain information from
children that will aid the decision-making process.

e FEx Parte Communications between Children and Judges in Dependency

Proceedings
This article addresses ex parte communications from children and youth with the

court by reviewing governing rules and laws. Through three case examples, the
article provides tips for judges and attorneys, including for jurisdictions that lack
case law or court rules on point.
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RESOURCES FOR YOUTH

e Hearing Your Voice: A Dependency Guide for Youth
The Bar-Youth Empowerment Project, in partnership with Florida’s Children
First and the Florida Court Improvement Program, has developed “ Hearing
Your Voice: A Dependency Guide for Youth” The booklet is designed to help
youth understand the court process, and empower them to be involved.

e On Your Own, But Not Alone: A Guide for Florida Youth Transitioning Out of
Care

The Bar-Youth Empowerment Project, in partnership with Florida’s Children
First, has developed a “know your rights” manual for youth. The booklet is
designed to help youth in Florida prepare for the transition to independence.

e 10 Things to Remember When You Leave Foster Care
e Know Your Rights!

e Become Involved!
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